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against him was motivated in any part by the protected activ-
ity.  Secretary on behalf of Pasula v. Consolidation Coal
Co., 2 FMSHRC 2786 (October 1980), rev'd on other grounds
sub norn.  Consolidation Coal Co. v. Marshall, 663 F.2d 1211
(3rd Cir. 1981), and Secretary on behalf of Robinette v.~
United Castle Coal Co., 3 FMSHRC 803 (April 1981).  In order
to rebut a priraa facie case, an operator must show either
that no protected activity occurred or that the adverse
action was in no part motivated by protected activity.  If
an operator cannot rebut the prima facie case in this
matter, it may nevertheless affirmatively defend by proving
that (1) it was also motivated by the miner's unprotected
activities, and (2) that it would have taken the adverse
action in any event for the unprotected activities alone.
The operator bears a burden of proof with regard to the
affirmative defense.  Haro v. Magma Copper Co., 4 FMSHRC
1935, 1937 (November 1982).  The ultimate burden of persua-
sion that illegal discrimination has occurred does not shift
from the Complainant.  Secretary on behalf of Robinette v.
United Castle Coal Co., 3 FMSHRC at 818 n. 20.  The Supreme
Court approved the National Labor Relations Board's virtually
identical analysis for discrimination cases arising under the
National Labor Relations Act.  NLRB v. Transportation
Management Corp., 76 L.Ed. 2d 667 (1983).  See also Boich v.
FMSHRC, 719 F.2d 194 (6th Cir. 1983) (approving the
Commission's Pasula-Robinette test).

3.  The November and December 1983 incidents
PROTECTED ACTIVITY

I have found (Finding of Fact No. 3) that Complainant
Brown told the mechanic and the section foreman on
November-2, 1983, that he was receiving_.shocks from the
frame of the cutting machine.  These statements are clearly
safety complaints and constitute activity protected under
the Act.  The following day, Complainant told the mechanic
that it was against the law to run the cutting machine with
the ground wife removed.  I conclude that this statement was
protected even though it was made to the mechanic who was
not technically a management employee.  The telephone call
to MSHA made by Complainant's wife at h'is request to report
the condition of the machine was also protected activity
(Finding of Fact No. 6).  The telephone call resulted in an
MSHA inspection, and the issuance of an imminent danger
closure order and a citation.  Insofar as Complainant
initiated and was involved in these activities, he was
involved in activities protected under the Mine Act.
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